WASHINGTON STATE COURT OF APPEALS
DIVISION THREE

ISSUES SUMMARY FOR ORAL ARGUMENT

****************************************************


When this court schedules cases for oral argument, it attempts to identify and summarize the principal issue or issues each case presents.  Those issues appear below.  Please note that the judges have not reviewed or approved the issues and there can be no guarantee that the court’s opinions will address these precise questions.


More Information about these cases can also be found on the current docket page of this website.

******************************************************

Date of Hearing:  Thursday, February 10, 2011
Location: Spokane, 500 N. Cedar 
___________________________________________________________

9:00 a.m.

1)
No.: 28660-0-III

Case Name: State of Washington v. Juan Zepeda, Jr. 

County: Yakima

Case Summary: Juan Zepeda appeals his convictions of unlawful possession of a firearm, intimidating a witness, and second degree assault.  

Issues Presented: Whether the trial court erred in (1) admitting impermissible ER 404(b) evidence; (2) admitting and publishing Mr. Zepeda’s taped interview with a detective and failing to give a limiting instruction; (4) running his firearm enhancement consecutive to his sentence for unlawful possession of a firearm; and (5) calculating his offender score.  He also contends (6) insufficient evidence supported the intimidating a witness count, and the court erred in failing to give a unanimity instruction; (7) his trial counsel gave him ineffective assistance; and (8) cumulative error entitles him to a new trial.      
2) 
No.: 28273-2-III

Case Name: State of Washington v. Joseph Earlystar Sam

County: Spokane

Case Summary: Joseph Earlystar Sam appeals his convictions of second degree rape and theft of an automobile.  

Issues Presented: Whether (1) Mr. Sam’s counsel gave him ineffective assistance by not objecting to the court’s failure to give his proposed “reasonable belief” instruction in support of his “victim consent” defense to the rape charge; and (2) the court miscalculated his offender score.  
​​​​​​________________________________________________________________________​
3)
No.: 29153-7-III

Case Name: The Estate of Audrey Blessing
 
County: Spokane

Case Summary: The Estate of Audrey Blessing filed a suit for wrongful death.  The trial court declared the children of Ms. Blessing’s predeceased husband “stepchildren” of Ms. Blessing and therefore beneficiaries in the wrongful death action.  The personal representative of Ms. Blessing’s estate appeals.  

Issue Presented: Whether the children of a decedent’s predeceased husband are “stepchildren” entitled to be beneficiaries under Washington’s wrongful death statute, RCW 4.20.020.
11:00 a.m.

________________________________________________________________________

4) 
No.: 28676-2-III

Case Name: In re the Trustee’s Sale: Willard Brown & Holly Brown 

County: Asotin

Case Summary: Willard and Holly Brown obtained a Small Business Administration commercial loan from Wells Fargo on behalf of a corporation they owned.  They personally guaranteed the loan and pledged their personal residence as collateral.  The residence had a primary mortgage which the Browns defaulted upon.  They left Lewiston for Florida where they rented a condominium and obtained drivers licenses.  The primary mortgagor foreclosed and sold Browns’ home at a trustee’s sale.  Both Browns and Wells Fargo claimed the surplus from the sale.  The trial court initially awarded the surplus to Browns, ruling that the homestead exemption applied and could not be contractually waived.  On reconsideration, the court ruled that Browns had abandoned their homestead right and/or contractually waived it.  The Browns appeal.  

Issues Presented: Whether the trial court erred in ruling that (1) Browns abandoned their homestead claim; (2) Browns waived their homestead right; and (3) that the Wells Fargo lien was superior to Brown’s rights.   
5) 
No.: 28911-7-III

Case Name: Ross Wilkinson, et ux, et al v. Chiwawa Communities Assoc.

County: Chelan 
Case Summary: A majority of homeowners in Chiwawa River Pines voted to amend the community’s covenants to prohibit rentals for a period of less than six months.  A group of homeowners (Wilkinson, et al) filed suit seeking a declaration invalidating the amendment.  The Chiwawa Communities Association (CCA) counterclaimed, asking for declaratory and injunctive relief.  Both parties moved for summary judgment.  The superior court invalidated the amendment but rewrote it to prohibit rentals of less than one month.  The Wilkinson group appeals.  
Issue Presented: Whether the superior court erred by ruling that rentals of less than one month are prohibited by the community’s covenants. 
6) 
No.: 28240-6

Case Name: State of Washington v. Arthur James Berger, Jr.

County: Yakima
Case Summary: Arthur James Berger, Jr. appeals convictions for attempting to elude a pursuing police vehicle, driving while under the influence (DUI), and second degree driving while license suspended (DWLS).  
Issues Presented: Whether (1) the court erred when it admitted evidence that he had refused to a submit to a blood test after his DUI arrest, (2) the court unlawfully imposed a DUI sentence enhancement based upon the blood test refusal not alleged in the charging document, (3) the evidence was insufficient to support the conviction for attempting to elude, and (4) the court exceeded the one-year statutory maximum penalty for DUI when it suspended for 60 months all but two days of his 365-day sentence.  
7) 
No.: 28863-3-III

Case Name: State of Washington v. Christopher William Conklin

County: Spokane

Case Summary: In 2003, Christopher W. Conklin pleaded guilty to first degree murder.  The court sentenced him to 280 months plus a 60-month firearm enhancement.  Per the plea agreement, Conklin was to receive a 15 percent reduction to his sentence for earned release time.  Earned release time, however, is not allowed for first degree murder.  In 2008, the court amended Conklin’s sentence to reduce it by 15 percent.  In 2009, Conklin requested to withdraw his guilty plea, arguing he was not informed of that option during the 2008 proceedings.  The court denied his request.  Conklin appeals.  

Issues Presented: Whether (1) the trial court erred by not informing Conklin he could withdraw his plea, (2) Conklin received ineffective assistance of counsel, (3) manifest injustice warrants withdrawal of his plea, and (4) Conklin should have been “resentenced” by another judge in 2008.
